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Introduction
The Seoul-Japan Club (SJC) has made policy recommendations to the Korean government since 1998 on several occassions, and we would like to appreciate quick response and changes the Korean government has been making to our recommendations. However, there are some issues outstanding or matters still in the process of changes. Furthermore, increasing incidents of difficulties regarding intellectual property rights (IPR) have forced us to add new recommendations in this report. 

We believe the most critical issue for consideration this year is a resumption and early conclusion of Korea-Japan FTA negotiation process, and outline the purpose as follows:

Since the administration of former president Kim Dae Jung introduced foreign business promotion policy in 1998, Korea had seen a brief jump in foreign direct investment (FDI), which was unfortunately reversed after 2000. However, it started to pick up again in 2004 with FDI of Japan in Korean market, in particular, recording USD2.3 billion (317% increase from a year earlier) in 2004, the second largest volume in history.

A large part of this surge is explained by a rise in green field type investment, notably in component and material manufacturing. Korea has firmly established itself as a global production base of LCD and digital finished products and the Korean government has made a positive change in its FDI policy direction.   

As part of our 2003 recommendations, we stressed that stable source of supply is essential 
for component and material industry and participation of consumers of component and material in foreign direct investment promotion activity is key to spurring foreign investment. The Korean government, in turn, accepted this proposal and helped investment flowing in by changing its FDI campaign into more integrated efforts jointly with domestic firms from incentive introduction dominated style.
FDI of Japanese firms in the first half of 2005 is USD362 million, just 68.7% compared with a year ago, but the number of investments amounted to 306 cases, which is a 19.5% gain year-on-year indicating that small and medium sized projects associated with large-scale investment in 2004 are, in many respects, being materialized
Yet the Korean government’s measure for foreign SMEs with small sized investment in plan leaves much to be desired. Since fostering small and medium sized subcontractors propping up large manufacturers is imperative in promoting Korean industry, Seoul strongly needs to fully back foreign SMEs in need of the government’s support, most notably small and medium scale investment projects in component and material sector.  
For further growth, Korean economy demands more cooperation between Korean and Japanese businesses that will bring about market expansion or business gains for Korean companies, and I would like to say it is urgent that we resume and conclude FTA talks between the two nations as soon as possible.

I anticipate prompt review by the government and sincerely appreciate its reply as to the progress and decisions concerning our recommendations. 

October 2005
Takasugi Nobuya(高杉暢也)

Chairman

 The Seoul-Japan Club　
1. Labor & Industrial relations

　 Labor & Industrial relations, in light of Korean business conditions, is a critical issue that not only negatively affects Korean economic affairs but also harms Korea’s reputation abroad. This issue is also a factor having bad influence on Japanese management decisions on Korean market. 

Recognizing that addressing labor & industrial relations is a pressing concern, the Korean government is pushing ahead with new changes such as amendment of the Labor Standards Act, enactment of Employee Retirement Benefit Security Act, preparation for the enactment of Protection of Non-regular Workers Policy and revised Act relating to Protection etc. for Dispatched Workers. However disappointedly their implementations have so far been slower and less effective than expected. Also downward rigidity of labor conditions coupled with extremely militant attitude shown by some unions toward the management is impeding the government’s effort to attract foreign capital and causing foreign businesses in Korea hesitate from hiring full-time recruits. 

　 In view of this circumstance, continuous and visible improvements in the following respect are required for Korea to nurture foreign investment and ensure job for regular employees, the need agreed upon not only by foreign businesses but also by Korean companies.

Our recommendations on labor & Industrial relations are also mentioned in ‘6. Individual Requests (p.25)’.

A. Need for a system allowing reform in labor contracts and practices 

In terms of industrial relations, outstanding issues are: ‘unreasonable compensation and allowances’, ‘demand for a raise in base salary without convincing justification such as adding GDP growth rate to CPI growth rate in the calculation’, ‘making bonus as an every-year payment irrespective of the business performance of each year’ and ‘loose regard for “No work, No pay” principle’. What Korea needs is to align its industrial relations with global standards and make its business environment attractive for foreign investment and set forth clear guidelines governing the below concerns:   

1 Addressing of downward rigidity in labor conditions (continuous item, details modified)

　 Clause 1 of Article 97 of the Labor Standards Act spells out that ‘if the rules of employment are modified unfavorably to workers, the employer shall obtain workers’ consent’, and this rule applies when deteriorating managerial conditions force modification of employment rules less favorably to workers. 

However, Korean custom makes it hard to downgrade labor conditions, much less changing them less favorably even worsening business health demands it. This restraint is curbing employment of regular labors and even making it sometimes risky to do business in the nation. 

From this standpoint, SJC proposes that the Korean government amend current regulations ‘not to require consent of trade union as a prerequisite when modifying the rules unfavorably to workers’ to redress downward rigidity of labor conditions, and adopt and deploy system enabling smooth reform of labor conditions like work-sharing system suited to ever-shifting managerial conditions.  

2 Issues regarding introduction of five-day workweek (continued item, details modified)

With the enforcement of amended Labor Standards Act, Seoul has decided to legally set ceiling for annual paid leave, suspend a monthly paid leave and change one day paid menstruation leave to unpaid leave, and remove lackluster promotion of the use of annual paid leave. In addition, in reply to our last recommendations, it showed a willingness to promote reform by saying ‘we will strongly guide both labor and management to change collective agreement during collective wage bargaining in the spirit of amended labor standards act.’ 

But this government measure can only go so far as long as trade unions positively respond to collective agreement or the amendment to employment rules. In practice, as a result, many Japanese companies in Korea are paying compensation for unused annual paid leave while being forced to embrace five-day workweek. 

In order to ensure comprehensive and reasonable agreement while incorporating the spirit of amended Labor Standards Act in the industrial relations, SJC urges that the Korean government newly legalize ‘disallowing employer to compensate for unpaid leave that has not been taken despite of the promotion of its use’.

3 Adjustment at the Labor Relations Commission (LRC) (continued item, details modified)

In case an amendment to collective agreement is not agreed and this issue is referred to the Labor Relations Commission (LRC), the commission should not reach a decision based on individual point of difference just to avoid strike but should judge from comprehensive standpoint so that it can win acceptance of the business on its decision.   

B　Employment system in general
4 Amendment of retirement allowance (pay) system  (continued item, details modified)

SJC urges that the Korean government arrange reasonable retirement allowance (pay) system  and legal average wage so that fair and just industrial relations that conform to international practices can be established. 

In detail, we call for a discontinuation of the rule governing ‘retirement allowance (pay) system’that does not reflect different managerial conditions of different businesses, especially that of legal average wage, a basis of computing allowance pay, required across the board by the law. Even if it is not feasible to abolish legal average wage, it is contradictory to base calculation of allowance pay on average wage upon the time of discharge, since retirement pay, in nature, is a deferred wage. From this perspective, we propose that allowance pay be computed based on the average of actual wage that retiree had earned during his total term of employment. 

　　It is desirable that security after retirement is gained through means like National Pension system and not by legal allowance pay system, which burdens employer. It is a merit to worker if legal average wage is applied when wage escalates with years  of employment period. However this system is impeding the company that is considering an adoption of wage peak system and employment extension (extending retiring age limit) or that is planning annual pay scheme or performance-based incentive package. In light of this harmful implication, we recommend abolition of this wage or reduction in the scope of its application.       

5 Relaxation of the terms of dismissal for Regular workers (continued item, details modified)

Article 30 (Restriction on Dismissal) of the Labor Standards Act states that an employer who lays off a worker without justifiable reason shall reemploy that worker and is imposed with punishment (Article 110 of the same Act: imprisonment for less than five years or a fine not exceeding thirty million won). In Korea, a worker who is in the process of dispute with an employer over his dismissal can seek a remedy at the Labor Relations Commission even before his discharge is decided to be justifiable by administrative court. Since enough protective recourse against unjustifiable dismissal is in place for a worker, we believe an employer considered full implications of the layoff before arriving at the decision. 

For instance, even though an employer deliberately or from lapse of judgment dismisses and thus incurs suffering on the part of a worker, current law requires punishment of that employer. We think this is against international practice and it shall instead be resolved by civil procedures including indemnification for damage.  

Also Article 31 of the same act dictates that an employer give a notice 60 days prior to dismissal when he lays off a worker for managerial reasons. This restriction hampers operation of a business even the managerial conditions worsens and SJC proposes a change in this requirement to around thirty days.

6 Flexible application of the requirement for employment of veterans (continued item, some modification)

According to Korean law (Article 49 of the Act on Honorable Treatment and Assistance of Veterans), a company with 20 or more employees year-round (a manufacturing company with 200 or more employees at all times) must employ a certain percentage (3~8%) of veterans. However as there are only limited number of veterans meeting foreign businesses’ recruitment criteria, we recommend flexible application of this requirement, for example, making exception to non-Korean businesses operating in Korea.

In response to our last recommendations, Seoul replied that ‘Korea is working hard to recommend qualified veterans including those with linguistic skills to foreign invested businesses as much as possible’, and we wish to know what is the current progress in this regard.

C　Part-time worker relations

7 Abolishment of part-time worker rules etc. (continued item, some modification)

　　 SJC proposes abolishment of part-time worker rules since working condition for part-time workers including paid leave and severance pay system is a matter that should be determined in consideration of managerial conditions of each business through talks between labor and management. In response to our last recommendations, Seoul replied that ‘part-time worker shall be entitled to legal protection guaranteeing basic working conditions proportionate to his work hours’. Yet severance pay etc. must be given based on ‘the contribution that retiree made to the company’ not on ‘hours’, and thus we believe it is absurd to estimate these benefits on par with those for regular employees. 

　　The bill on ‘Protection Measures for Non-Standard Workers’, currently introduced to the National Assembly, states ‘employment period of non-regular worker as three years, and application of the restriction on dismissal if employer hires him for more than three years’. We are certain this measure will restrict flexibility of labor market and thus urge that the Korean government stop pushing this enactment that may deprive the motivation of the foreign businesses to investment in Korea.    

8 Amendment of dispatched worker rules (continued item, details modified)　　

Expansion of category of jobs for dispatched workers and extension of dispatched period to three years is what’s contained in the revision of ‘the Act relating to Protection, etc., for Dispatched Workers’ (hereinafter ‘the revised act’) but no change is made on an employer’s employment requirement of that dispatched worker when that dispatch period is overdue. 

Requirement to employ after two years of dispatch (the revised act: three years) is problematic in that an obligation to protect dispatched worker, which should be borne by both the dispatcher and the user of dispatched worker, is imposed entirely on the user of dispatched labor. Worse yet, an employer, who wishes to continuously employ a dispatched worker, must lay him off before two years of dispatch (revised act: three years) expires, a condition that may disrupt normal operation of a business and troublesome in light of keeping flexible employment conditions for both employer and worker. This absurdity, we are certain, justifies a suspension of the requirement to employ dispatched worker after two years of dispatch (revised act: three years).
Also the revision entails ‘prohibition of employing dispatched worker in less than three months after a termination of three years of dispatch’, an impractical solution which we believe would definitely disrupt normal operation of a business as that absent person’s role will remain vacant during that period. So we ask this revision to discontinue.

D　Industrial relations

9 Reduction of full-time official of trade union, pay suspension during union walkout etc. (continued item, some modification)

In view of a widely accepted international norm of placing full-time official of trade union on the union’s payroll, it is hard to understand Korean practice of employer bearing the salary of full-time trade union official. Although this practice may have become a norm in Korea, sheer number of these full-time officials is increasingly overburdening employer with the obligation to pay for their wages.

No progress has been made though payment to full-time official of trade union should be scaled back in phases and we are convinced administrative guidance of the Korean government to reduce unnecessarily high number of full-time officials of trade union is in order.

There are also some worrisome trends in ‘Roadmap for Industrial Relations Reform’ unveiled in December 2003, which contains a plan to recognize certain level of wage for full-time official of trade union. SJC believes this is against international norm and urges that the effective date of the prohibition of wage to full-time official of trade union (Article 6 of Addenda to Trade Union and Labor Relations Adjustment Act) should be kept unchanged at any cost.  

In contrast to labor unions in other countries where they go on strike after they have enough financial resources (living expense) in their coffer, trade unions in Korea, in most cases, easily decide on walkout irrespective of whether they have enough resources to last and demand financial compensation including wage lost during the walkout as a precondition for calling off strike. As employers will hold onto the principle of ‘No work, no pay’ facing this irresponsible demand, we urge that the government should support this tough stance in the future.  

10 Strict and immediate enforcement on union’s illegal labor activities (continued item, some modification)

Unlawful labor practices of union such as lockout that usually go unpunished are hampering fair labor-management talks. We are urging stringent and immediate enforcement by police, court of justice, the Ministry of Justice and the Ministry of Labor to stamp out these violations. 

In response to our last recommendations, the Korean government replied that ‘it will take stern measures against any violation regardless it is committed by labor or management and measure out punishment depending on the severity of the case ‘, and we wish to know what actual ‘stern measures’ were taken.

Though rules exist such as clause 1 of Article 38 of the Trade Union and Labor Relations Adjustment Act (prohibition on obstructing or interrupting work or other normal services, and resorting to violence or threat in the disputes – Clause 1 of Article 89, Penal Provisions) and Article 42 of the same act (prohibition of acts of violence, etc.), their actual cases of application are yet unclear. 
For the Korean government’s reply of stern measures (response to our last recommendations), we wish that it faithfully put its words into action and we hope to see actual cases. 

Cases of trade union’s unlawful activities are also mentioned in Item ① of 6. Individual Requests. 

E　Others

11 Establishment and operation of the Labor-Management Commission (continued item, some modification)

‘Roadmap for Industrial Relations Reform’ publicized in December 2003 relaxed requirement formerly demanding ‘resolution’ to ‘agreement’ to be valid and proposed to make those issues agreed or resolved by the commission as binding as the rules of employment.   

Though discussions on wide ranging subjects involving management are allowed under the premise that the ultimate decision of the Labor-Management Commission lies with the employer, changing the system into something that strongly demands enforcement of resolution could pose a risk of turning the commission into a battleground for the right of management.

As for the issues related to the right of management, an employer should be mobile enough to expediently make response suited to ever-changing internal and external environment and remember changing environment often makes it not feasible to keep and carry out the decision, although it seemed right thing to do at the time when it was decided. 

Therefore, it would be better to keep an obligation to enforce resolution something that, like now, is made in good faith. 

12 Compulsory National Health Insurance for non-Korean worker (new item)

National Health Insurance has changed from voluntary basis to compulsory service for foreigners as Clause 2 of Article 93 (Special case for Foreigner etc.) of the amended National Health Insurance Act passed the National Assembly in June 2005 (it stipulates that ‘foreigners and overseas Korean nationals prescribed by the Presidential Decree must become insured and applied with this act notwithstanding the rule of Article 5’).   

　Many of Japanese residents who are dispatched to Korea are those who are employed by Japanese companies, and they are insured by health insurance in Japan, regardless of where they currently live, as the status of the insured continues as long as they are in employment of the business covered by Japan’s insurance service. They can also enjoy the benefits of medical treatment in Korea identical to those they get in Japan.

National Health Insurance that becomes mandatory for foreigners with this amendment would force even those who were able to pay for the medical care service in Korea with Japanese insurance claims bear additional burden of Korean national health insurance cost.  

In order to prevent this unnecessary duplication, we ask that the Korean government arrange a law stating ‘those insured by health insurance other than National Health Insurance in Korea and whose medical treatment in Korea is covered by it are exempt from National Health Insurance.’

2. Taxation

　Tax administration is one of the most important sovereign and public authorities of a nation and paying reasonable taxes is widely recognized as a duty as long as you are engaged in business activities in that country. 

　But as far as tax system and its management is concerned, tax is also known for its potential harmful effect on sound economic development and it is true that, in some case, it can actually shrink business activities. 

Since last year the Korean government has set its tax audit policy direction of building an atmosphere where companies can voluntarily report one’s tax in good faith, rather than focusing on levying tax on individual business. Also it has embraced measures designed to offer tax relief for foreign businesses in Korea such as integration of the audit on transfer price and regular audit on corporate tax, and auditing at tax auditor’s office.  

We highly respect these steps in the right direction. Furthermore, we urge more considerations are given to taxpayers so that taxes are imposed with their full understanding, and wish to make the following policy recommendations that are critical, in particular, as far as tax is involved:  

1 Reasonable tax on transfer price (continued item, some modification)

SJC calls for the improvement of the following issues regarding tax on transfer price: 

1) Inconsistencies must be redressed in the tax on transfer price as computation on comparable industry and normal price subject to mutual consultation or APA (Advance Price Agreement) differs by dealing partner country. 

2) If it is deemed as transfer, the assumption is that payment to domestic business is made in cash. If not, Article 9 of Adjustment of International Taxes Act and Article 15 of the enforcement decree of the same act necessitates the following phase of adjustment. We wish the Korean government actively seek solution to this issue 
A. Transfer is deemed to be made to parent company: Whenever it is considered that domestic business has paid dividend to overseas parent company, it has to pay withholding tax in Korea and corresponding tax in that foreign nation. This additional tax burden hinders smooth and harmonious international trade. 

B. Transfer is deemed to be made to other related entity: Taxes are imposed continuously and in perpetuity on interest income and gains on loans even if domestic business has not signed loans contract with related parties in other countries. Because it is difficult to get reimbursement from those entities without loans contract, resolution must be made on current perpetual tax on interest income and gains from deemed transfer. Also issues regarding tax relations, improvement of related measures, including agreement of mutual consultation and APA (Advance Price Agreement), is required to conclude tax relation at the time when transfer were decided.
2 Non-inclusion of the interest paid on borrowing as loss (loans employer makes to its employees) (continued item)

Loans to employees are in nature different from loan to business owner because it has something to do with staff welfare. Considering this nature, we believe the former must be managed separately from the latter and interest on the fund supplied to pay loans should be included as loss. Also we call for a removal of the rule that includes as profit the difference between interests received and interests recognized by company with regard to low interest loans to employees.   

In response to our last recommendations, Seoul replied that ‘it would offer special condition when an employee who could not afford to purchase one’s own home asks for loans’, but we are convinced this reply does not address our fundamental concern and ask for immediate action to make change.  

3. Finance & Banking

Since the financial crisis of 1997, Korea has embarked on reform of finance & banking system including immediate write-off of non-performing loans (NPL), guarantee of transparent management and relaxation of foreign exchange transactions. Also some progress has been achieved on the recommendations that SJC has on several occassions made to Seoul.

In light of the fact that foreign business is closely related to financial institutions of its country, it goes without saying that an environment ensuring full activities of foreign financial institutions would boost investment of foreign business.

SJC wishes that the Korean government give more thought to the unique circumstances foreign invested financial institutions are in, and wish to make the following requests and policy changes critical in this regard:

1 Opening up of Korean currency FX market to non-residents (continued item)

　Since 2002, Korea has taken actions to ease regulations on foreign exchange market on three phases, making it significantly hospitable to foreign residents in Korea.

Yet the extent of access allowed for non-residents is still too limited.

As Korean Won denominated foreign exchange hedge is recently becoming more and more popular among non-residents, NDF (Non Deliverable Forward) can only go so far and require this hedge to be effective.  

SJC requests opening up of Korean currency FX market to non-residents as soon as possible as this measure is indispensable to expanding investment in Korea.

2 Reform of restriction on loans to same person or same group (continued item)

Currently, credit limit to the same person or same group is computed based on estimated amount of equity capital. It is applaudable that the Korean government decided in July 2001 to raise the limit by some degree by including estimated amount of equity capital in the calculation if borrowing of more than one-year maturity was made from head office or branch office.

But much improvement is still desired of current calculation method because it yet has restrictions such as deducting (죄송합니다)an increment of borrowing from head office or branch office from estimated equity capital.

We ask Seoul to calculate credit ceiling based on the amount of equity capital of head office in home country instead of that of capital introduced to the invested country.
3 Review of Trust Guarantee Fund system (continued item)
　 In principle, financial institutions individually assess risk of potential borrower and extend loans within an extent it could manage such risk.  

Under the current mandatory provision of contribution to Trust Guarantee Funds and Korea Technology Credit Guarantee Fund, banking facilities must take these funds in return for their contribution. We believe this logic doesn’t agree with the aforementioned principle and it does not give incentive for financial institutions to lend money to SMEs.

In order to nurture SMEs and promote loans to them as part of sound industrial policy, the government should strengthen its direct support such as establishing re-guarantee by funneling its public fund to Trust Guarantee Funds and Korea Technology Credit Guarantee Fund, creating an environment where it is much easier for financial organizations to extend borrowing  by SMEs.

It is urgent that the current system demanding compulsory contribution from financial institution be abolished and not to require donation, which is decided based on the balance of loan in Korean Won, from the institution regardless of whether it uses the fund. 

4 Review of education tax on specific industries (finance & insurance) (continued item)
We believe financial resources for educational reform must come from general source of revenue.

Even if education tax is imposed as an object tax, there is no clear justification for levying on the earnings of certain industry and thus is against the principle of fair and equal taxation. Also it is questionable why finance and insurance industries, highly public in nature, are selected as such industries. 

SJC calls for an end to an imposition of education tax as early as possible or change standard of tax assessment from taxation on earnings (=income, revenue) to on profit (=earnings – expenditure) if that is not feasible.

It is unreasonable that the government is trying to easily hold certain taxpayer accountable for its depleting coffer.

5 Voluntary deposit insurance (continued item)
Though branches of foreign banks in Korea are required to be insured by deposit insurance, they cannot enjoy its benefits, as there are not many retail bank business. Worse yet, Seoul unveiled a plan to use deposit insurance special surcharge it introduced in January 2003 to replenish funds to keep unviable domestic banks afloat.

We urge that the Korean government address this absurdity since it is as good as injecting income of foreign banks to salvage domestic banks. We specifically ask that it should allow non-Korean banks to freely choose to be insured by deposit insurance and remove deposit insurance special surcharge. 

Meanwhile, although Japan does not allow foreign banks taking deposit insurance, it ensures protection of depositors by making them aware of such condition. 

6 Removal of loans quota to SMEs (continued item)

Banks in Korea must comply with certain loans quota to SMEs (25% or more out of the amount incremented from the balance as of the end of July 1986 shall be earmarked as loans to SMEs).　

　　In principle, however, financial institutions should individually assess risk of potential borrower and make loans to an extent it could manage such risk.

　　Although we fully understand it is essential to foster SMEs in Korea, this is a matter that should be managed by policy loans or government’s re-guarantee on credit guarantee system not by imposing SMEs loans quota. Burdening banks with compulsory quota, we believe, is against market principle.  

　　Also the fact that loans to SMEs entail much stricter credit control puts foreign banks with smaller number of branches or staffs at handicap than domestic banks. When treating Korean banks and non-Korean banks the same, the latter is disadvantaged as a result, alternative measures that can make actual burden equal instead of identical treatment are in order.  

From this perspective, SJC is urging the suspension of quota requirement.

7 Permission of corporate insurance business at branch office of foreign firm (continued item)

Insurance company that acquired business license in Korea (including branch and local company of foreign insurance firm that has business license in Korea) is prohibited from putting corporate insurance business at the hands of the branch office of foreign (non-insurance) company.  

SJC recommends that Seoul allow the insurance company that acquired business license in Korea to leave branch office of foreign (non-insurance) business in Korea in charge of corporate insurance business.  
4. Intellectual Property Rights (IPR)

　 Speaking of legal system related to intellectual proterty rights (IPR), Korea is commendable in that it is not only fully abiding by WTO/TRIPs but also going further than its stated obligations under TRIPs as is demonstrated by its regulation of dead copy. Equally laudable is the response at government level on the protection of intellectual property rights.

In spite of these achievements, still much progress is desired, particularly, in the actual management of IPR ownership process and enforcement against violation.

A breakdown by nation of product put on hold at Japanese customs clearance on suspicion of infringement on IPR indicates that goods from Korea are the most dominant, accounting for almost half of the cases. As if to prove this record, it is still not difficult to find blatant violation of IPR in Korea. Products infringing these rights are openly sold at many tourist attractions in downtown area frequented by foreign visitors but this problem is left unaddressed. Also the government’s claim on crackdown cannot be verified as in certain locations these products are always traded at the same place.

The Korean Industrial Property Office (KIPO) must guarantee ownership of rightful intellectual property holder by speeding up ownership process and resolving any related lawsuit as promptly as it can. Also it is necessary to take actions to improve IPR related system such as enhancing crackdown on forged luxury items and carrying out education and awareness campaign to imbue public with the importance of intellectual property rights protection. 

1 Acceleration in the enforcement of provisional disposition at patent case (new item)

There is a reported case that a patent rightholder won the patent case and filed provisional disposition on the manufacturing and sales of the violated items. It is said that his claim was admitted and seizure on the goods was made, but the violator ignored the order and continued selling the products. Faced with this bold violation, the rightholder filed criminal charges against the violator at the Public Prosecutor’s Office and requested talks with the violator and prosecutor. Even though the violator admitted to selling the items, it was not before six months that prosecution took any corrective action.

The aim of provisional disposition at patent right case is to take a measure to stem the damage that may occur if no action is taken until the outcome of the case is arrived. However this original aim becomes meaningless if the infringed goods are continuously produced and marketed in violation of court’s enforcement of provisional disposition, and the rightholder is incapable of stopping such infringement although the violator admitted to his wrongdoing.

We are convinced improvement is necessary for the current system under which court’s decision doesn’t hold actual force and urge the Korean government to reform it in a way that related authorities, upon the outcome of provisional disposition case, can seek immediate action to put an end to any infringement on patent rights. 

2 Expansion of the list of customs clearance withheld items to include patent rights, utility model rights and design rights (new item)

There is a reported incident in which a patent rightholder won the case and asked Korea Customs Service to enforce provisional disposition on the manufacturing and sales of goods infringing such rights and to ban their export as part of the efforts to distrain upon such violated items. Yet it declined to suspend the export of such infringed goods claiming only trademark and copyrights, not patent rights and utility model rights, are protected under its regulations.    
Since only copyrights and trademark rights are protected as ‘intellectual property rights’ under the regulations governing withholdment of customs clearance in Korea, it is impossible to ban clearance of any item violating design rights imported from a third country and it is hard to enforce provisional disposition once it starts to be sold in the market. 
Only very limited quantity of these violated imported goods were seized with the enforcement of provisional disposition, and bulk of this inventory was kept at an affiliate, a separate entity, of the violator. Worse yet, as the violator sold most of this inventory at foreign offices of its affiliate business, it dealt a serious blow to overseas sales of the rightholder. 

In Japan, Custom Tariff Law (identical to Customs Law in Korea) guarantees safeguard of major intellectual property rights including patent rights and design rights. It is necessary to extend the scope of customs clearance withheld items to those governed by patent rights, utility model rights and design rights. 
3 Process of domestic application for foreign patent applied overseas (new item)
When international patent application under Patent Cooperation Treaty (PCT) enters national phase in Korea, amendment is permitted based on translation of original submitted during national phase in Korea (Article 208 of the Korean Patent Law). However the matter, which is in translation but not in original in international phase, falls under the ground for invalidation (Article 213 of the Korean Patent Law), meaning patent is bestowed on the matter only appearing in both original and translation. 

This issue is further complicated by the reality that even qualified Korean patent attorney or translator with high Japanese competency may not translate error-free. China and Taiwan, in contrast, offer some measure of relief based on original . 
If it is impossible for foreign applicant to make correction using original , SJC recommends an adoption of the following measures to offer some kind of relief, as we cannot rule out the possibility of mistranslation, misrepresenting the intention of original text.
1) Like the USA, Europe and Japan where amendment is allowed based on the original of PCT application (ex: Clause 12 of Article 184 & Clause 19 of Article 184 under Japan’s Patent Law), Korea should permit amendment based on the original of international patent application. 
2) Not just for PCT application, Korea should allow relief based on the original for foreign patent application.

4 Introduction of English patent application system (new item)

Korea doesn’t allow patent application in English. Translation is required as application form and specification must be in Korean, exposing the risk of possible mistranslation even if specialist, like patent attorney, or professional translator, does the translation. Since this mistake, in some cases, could cost rightholder patent right, we ask that the Korean government seriously consider adopting English patent application system.
5 Extended coverage of Preferential Examination System to include foreign country related patent (new item)

Under Accelerated Examination System of Japan (identical to Korea’s Preferential Examination System), not only patent originally applied in Japan and submitted in other countries claiming priority but also the one originally applied in other nation and submitted in Japan claiming priority can be covered by the system (meaning all patent applications with corresponding applications in other countries are qualified for early examination). Yet in Korea only patent application originally submitted in Korea and applied in other country claiming priority could enjoy the benefits of preferential examination system. 

Technology submitted for patent application in multiple nations means that it is significant and could quickly become patent rights. However allowing only those applications originating from Korea enjoy the benefit of the preferential   examination system and not allowing foreign applications submitted in Korea originally submitted in the nation other than Korea enjoy this system could disadvantage many foreign businesses in Korea that do not have initial applications in Korea.  

From this perspective, it is urgent that the system be extended to cover patent application with corresponding application in other countries regardless of where it is first submitted so that foreign patent application submitted again in Korea can benefit from the system of preferential examination. 

6 Raising awareness on IPR (continued item, some modification)

It is said that blatantly forged luxury items were openly traded, indicative of clear disrespect for others’ intellectual property rights. We believe it is necessary to have proper public education on intellectual property rights by the government and public organizations so that people can realize that infringement on IPR is a violation of law and can refrain from buying or consuming anything that may entail violation of the rights.

In response to our last recommendations, the government indicated that it would actively use government media to promote the importance of IPR and include protection of the rights in middle and high school curriculum, and we wish to know what progress has been made since then. 

7 Extension of deadline for filing objection against trademark right (continued item, some modification)

Currently, the deadline for filing objection against trademark right is 30 days, which is too short for any party residing abroad. SJC asks that this period be extended up to two months from the date of notice of the right registration to protect trademark rightholder. 

In response to our last recommendations, the Korean government replied that it plans to consider this issue together with ‘system allowing filing of objection after right registration’ whose adoption by 2007 is now reviewed, and we sincerely wish to know what progress has been made since then.  

5. Industrial Policy

Since the 1997-1998 economic crisis, the Korean government has fundamentally shifted its foreign investment  control policy to foreign investment promotion policy, and attracted foreign businesses by improving environment for foreign investment and foreign business activities in Korea. This drive has particularly been effective in opening up Korean companies, consumers of Japanese component and material, with Japanese companies’ investment in Korea in 2004 reaching 552 cases amounting to USD2.25 billion in total.  

We highly praise Foreign Investment Ombudsman Office Activity and the Korean government considration and action in response to SJC recommendations regarding the operation and management of Japanese companies in the nation, and ask that Seoul never stop in promoting this system.

Eight years have passed since plan for Korea-Japan FTA was reviewed in 1998, but the bilateral government level talks on this critical issue is suspended for now. In view of this circumstance, we wish the Korean government to consider the following two recommendations:

1 Early resumption of Korea-Japan FTA negotiation process (new item)

In contrast with Korea-Japan FTA talks, which began in December 2003 but has suspended since November 2004, FTA negotiations with Singapore, which started almost at the same time, brought about official FTA between the two nations on August 4, 2005 and EFTA talks which had been going on since early this year was said to be successfully concluded on July 12, 2005. Furthermore, Seoul has embarked on FTA discussions with ASEAN and countries like Canada.

In light of this stalemate, it is becoming, in reality, increasingly hard to reach an agreement by the end of 2005, a target shared by the two countries’ leaders.  

We call for a resumption of bilateral government level discussions as soon as possible keenly aware of the fact that resolution of long-standing outstanding issues between the two nations cannot find an outlet unless talks kickstart again.    　

2 Permit of foreign business investment in Growth Control Zone prescribed by the Act on Promotion of Industrial Cluster & Factory Establishment (new item)

Regarding inducement of Japanese companies of late, progress that’s been made in the investment in manufacturing plants of Japanese component and material suppliers to Korean electronic businesses is benefitting both Korean and Japanese firms.

Many Japanese companies are flocking to Kyunggi province area where Korean electronic companies are clustered in a bid to stay close to these parts and material consumers. 

But it is restricted for large companies to locate in Kyunggi province as many parts of the province are designated as ‘Growth Control Zone’ under ‘the Act on Promotion of Industrial Cluster & Factory Establishment’. 

Yet in a positive development, a measure was enacted in May 2005 exempting from its application the foreign businesses that are in the 25 industries, including computer manufacturing, designated as high-tech fields pursuant to this act until the end of December 2007.  

We appreciate the Korean government’s decision to extend this exemption and request to do so continuously as it helps boosting foreign business investment in Korea.

6. Individual Requests 

1 Amendment of the rules regarding investigation on the occupational risk of musculoskeletal disorder (Industrial Safety & Health Act, Labor & Industrial Relations) (new item)

Clause 3 of Article 143 of Enforcement Decree of the Industrial Safety and Health Act requires involvement of a worker representative or a worker concerned during the investigation on occupational risk of musculoskeletal disorder (hereinafter ‘investigation’) and consent of union, if any, to perform the investigation, making it impossible to carry it out unless it agrees with it.

It is worrisome that there are reported incidents of trade union refusing to give consent to the employer’ investigation, linking it with issues like wage negotiation, union strike or delayed selection of related union member.  

Worse yet, there is a case where union accused the employer to the Ministry of Labor (MOL) for the delayed investigation though it was the union that was to blame.   

Whenever trade union declines to cooperate and not participate in the company’s investigation to serve its own interest or to refuse and hinder it out of strategic calculation, investigation cannot be executed within the set date, forcing only the business (employer) accountable for the delay. 

Korea should revise the law in a way that accommodates the difficulty the employer is in. To address the limitation of the investigation, measures must be arranged, say, allowing employer to jointly perform it with a third party even there is no trade union’s consent or never letting employer held accountable if union does not cooperate without clear justifiable cause or if the delay is attributable to trade union.

Sometimes delay occurs as MOL and the Korea Occupational Safety & Health Agency (KOSHA) and trade union disagree over the application of KOSHA code during the investigation. Though MOL and KOSHA recommends the use of KOSHA code, trade union rejects this recommendation claiming that the code is not based on any law. The Korean government should act to minimize disagreement at preparation phase including enactment into law of mandatory use of KOSHA code during investigation.

Amendment to the act is necessary to make sure that the trade union does not exploit the act’s original purpose of early elimination of risk for its political gains and build a system fair and equal for both employer and worker.  

2 Use of Chinese character and alphabet on a register book (commercial and legal) (new item)

Korean register book is prepared in Hangul and Arabic numerals, and demands name and nationality whenever non-Korean states one’s name. When a Japanese wish to enter one’s name, say his name is ‘Yamamoto(山本)’, then it is reported to be recorded as ‘Sanbon’ as is read by Korean Chinese characters. Therefore SJC recommends that Korea allow Chinese ideograph and alphabet for name registration. 
As for commercial and company register, if a business’ trade name is in Chinese character then it can be registered in Chinese ideograph. Yet those with alphabet trade name cannot put it in English but must in Hangul phonetic spelling. This is cumbersome and we ask that Korea allow registration in alphabet.    

3 Relaxation of safety certification procedure of electrical appliances under Safety Control Law on Electrical Appliances (trade procedures) (continued item, some modification)

Under Article 5 of Safety Control Law on Electrical Appliances, electrical goods imported to Korea (subject to safety certification) must be certified of its safety by Korea Testing Laboratory and other certification bodies. 

This certification entails submission of product sample and inspection of the production line at Japanese factory. Since this inspection is done by each product model (type), this cost exceeds its sales price for the product model if the item is imported in small volume, often eroding sales profit.  

Also many product items need changes in product model every two years, meaning every change entails safety re-certification. 

We advise the Korean government to improve this system, enabling any product model meeting Japan’s safety inspection standards be certified in Korea with only document review.

　　In response to our last recommendations, Seoul noted that the two governments are in talks over the signing of bilateral Mutual Recognition Agreement (MRA) to allow safety certification with only paper review for both Korean and Japanese electrical goods, and we wish to know what progress has been made since then.

4 Reinstatement and extension of the exemption in acquisition tax and registration tax for foreign business (including existing foreign firms in Korea) (investment) (continued item)

Up to December 31, 2003 foreign invested businesses, under Foreign Investment Promotion Act, had been exempted from acquisition tax and registration tax, which are applied to taxable commodities used for building and expanding business’ factory and to the registration of property for such purpose.

　　Yet no revision has been made on local tax law to extend this exemption after January 2004.

We ask Korea to reinstate and extend this exemption, which we believe will be beneficial as it helps increase business activities of foreign business and existing foreign firms in Korea. Also it is in line with the Korean government’s current policy to foster and encourage foreign businesses’ investment in Korea.
5 Extended visa renewal (investment, immigration) (continued item, some modification)

As part of its efforts to promote foreign investment, the Korean government has up to now put into effect several measures of favorable treatment for foreign investors. For example, it set up D-8 lane at Incheon International Airport for the convenience of D-8 (corporate investment) holders and permitted up to three years of stay (in general two years) for foreign business investing USD 500,000 or more in Korea.  

It announced in June 2005 that it would expand package of favorable measures to D-8 holders, which includes benefits that can be found in advanced countries like smart card ‘I-PAS’ (issued upon request of D-8 holder), allowing its holder easier immigration.    

However there are frequent reports of D-8 lane closed for service. We would like to ask the Korean government to ensure user-friendly service at D-8 lane of Incheon International Airport visited by many foreign investors by, for instance, displaying clear sign if they have mistaken that the service is closed because they could not find any such indication, and make sure that the new benefits are fully introduced.

Meanwhile there are many resident staffs of Japanese companies in Korea who hold D-7. While benefits are expanding for D-8, there are only very limited number of benefits for D-7 holders and they also experience inconvenience of renewing their visa yearly instead of every two years. 

　　 We wish that these benefits were also extended to D-7 holders and able them to renew visa every two years so that resident staffs of foreign businesses are not distracted and can concentrate on their duties. 

6 Opening up of legal advice market to foreign competition (Legal) (continued item, some modification)

In Korea, oligopoly of legal advice market is contributing to a gap between the service charge and actual service quality offered. We urge that the Korean government open up the field of legal advice service to foreign law firms including legal practice so that competition could raise the quality of overall service.  
　　We are aware that Korea has been working on reforming its judicial system since August 2003, and wish to know what progress has been made and what actions have been taken for better legal service.

　　SJC also wishes to be informed of the current status of concession in legal advice service as required under WTO/GATS Schedule of Concessions. 

7. Improvement of Living Conditions

　 The following concerns with our recommendations to improve living conditions, a matter closely related to investment decisions. These recommendations include those regarding not only the Seoul government but also local government’s policies and other concerns Japanese residents in Korea experience in their daily lives. 

　Majority of requests were made during our last recommendations. Though the Korean government in response has started to embark on ‘Five Year Plan to Improve Living Conditions’ etc. and tangible progress is expected from it, SJC urges that Seoul level up its drive to see further improvement and encourage foreign residents in Korea fully enjoy Korea’s outstanding information system and culture. 

A　Traffic & Transport

1 Strict prohibition of driving motorcycle (two-wheeled vehicle) at sidewalk or in the park (continued item, some modification)

In response to our last recommendations, Seoul replied that ‘rigorous and periodic enforcement against driving motorcycle at sidewalk is conducted pursuant to the Traffic Laws and this enforcement shall also continue in the future. Also driving motorcycle in the park is punished, subjecting violator to the Minor Offenses Act’. Yet we have observed various cases of driving motorcycle at sidewalk and violating traffic signs.    　　

SJC would like the Korean government to present actual record of such enforcement. Pursuant to the Traffic Laws, motorcycle driving is only permitted at driveway. We, thus, recommend that Seoul come up with measures including police strengthening crackdown on and punishment of illegal motorcycle drivers at sidewalk and in the park, and performing review of traffic rule training especially for motorcycle driver and providing reeducation opportunities for motorcycle drivers.  

2 Improvement of conditions for bus-ride, and increased bus related information for foreigners (continued item, some modification)

We have been continuously witnessing lax protection of passenger and pedestrian safety - Seoul public transport bus making jackrabbit start, jamming the brake, overspeeding or forcely cutting in at intersection. SJC urges that the Korean government force Korea Bus Drivers’ Association and other related organizations to carry out stricter retraining of driving and service manner, focusing on passenger and pedestrian safety. 

Also review is advised as to increasing the number of roofed bus stations and installing voice or video system at bus station informing whereabout of an approaching bus.  

Though a passenger who is taking Seoul public transport bus to a destination can rely on English and Japanese service offered by ‘Seoul Public Transportation System’, a web based system supporting map and navigation function, to search for the shortest route and estimated travel time, much efforts are still needed to promote this service to be known widely. 
3 Improvement of driving manner, traffic and road conditions (continued item, some modification)
Chronic traffic congestion stemming from commuting and taking cars on the road is having an immense toll on the national economy. Now time has come for the Korean government to fully understand its implications and continuously come up measures such as reviewing traffic related rules and improving road conditions by collecting wide-ranging opinions of citizens and carriers that are necessary to better manage traffic and city planning.

One of the notable causes of traffic jam in downtown Seoul area is rampant illegal parking at mainway or even at narrow road, which makes it difficult for fire engine, ambulence or other vehicle with urgency to pass through while often causing nuisance in daily life. 

There are a number of cars that forcefully try to cut in and impede the flow at congested intersection. These rule-breaking cars remaining in the center of the intersection even interfere with traffic on the road of crossing direction, often aggrevating traffic jam even further.

We recommend the following actions to improve driving manner: educating the public through mass media such as television, newspaper and radio, increasing education on traffic rules and regulations at school (in particular starting from primary school), reinforcing crackdown and guidance of traffic violator by police force and introducing tougher penalty including heavier fines.  

4 Improvement of conditions for taking taxi at Cheonan-Asan station (new item)

Taxi stop bound for downtown Cheonan and that for downtown Asan are at different locations because Cheonan-Asan station of KTX (Korea Train eXpress) lies at the border of Cheonan city and Asan city. Yet it is very difficult for foreign visitors to know this as information sign at the exit of the station is only shown in Korean.

If there are different taxi stops, it is necessary that information sign be read by non-Koreans so that they can be aware of it. In addition, we recommend that the Korean government consider possibly linking taxi operation between the two cities since Cheonan and Asan are both in the same Southern Chungchung province. 　

5 Extension of service hours of Incheon Airport coach bus (new item)

Recently we are witnessing more and more Japanese businesses coming to southern parts of Kyunggi province. But in case of Cheonan, for instance, last direct coach bus for the city leaves Incheon International Airport at 18:50, making it inevitable for the travellers after that hour to change buses in Seoul to get there.   

Although there are about ten flights arriving daily at Incheon Airport from Japan after 19:00, we are requesting direct coach service bound for Pyungtaek, Cheonan and Daejeon leaving sometime at 20:00 so that those arriving at the airport at around 19:00 can enjoy direct transportation to southern Kyunggi province and Chungchung province.    

B　Social & Cultural issue
6 Speeding-up of further opening of entertainment & culture market (continued item)　

　　　Of course there is no denying that it is important to preserve and pass proud cultural traditions of Korea onto next generation, but that does not warrant shunning foreign influence. Display of more openness to foreign cultural influx to the extent that it does not harm the social order and customs could surely benefit its national image abroad.

　　　It is applaudable that Korea has virtually removed almost all the barriers to Japanese popular culture and entertainment with the fourth round of measures announced in January 2004 aimed at further opening up of its market.

　　  Today, rising popularity of the Internet and ensuing free flow of information makes it almost futile to curb the inflow of foreign culture. We strongly urge that Korea entirely open its door to Japanese popular culture & entertainment industry as soon as possible so that Korea can meet the public demand for right to happiness and to show its gesture of openness to the world.

7 Increase of foreign signs, standardization of Korean-English alphabet, and distribution of English alphabet->Korean conversion system (continued item, some modification)

It is not easy to find foreign signs and most of the signs are only in Korean, depriving non-Koreans of a chance to get critical information. In this respect, increasing English or Japanese signs are urgently needed. 

Though the Korean government and businesses have promotion database far sophisticated than their counterparts found in other advanced countries, access to treasure trove of data in this system is virtually denied since it is hard for non-Korean speakers and Korean residents abroad, in general, to convert alphabet to Hangul at computer keyboard. 

If the reading of Korean Chinese characters together with Korean in English alphabet is standardized, there will be ways to distribute software program that converts English alphabet to Hangul and makes it easier for non-Korean speakers to access and search Hangul and English infomation website on Korea.  

Therefore, we ask that Seoul standardize Korean English spelling and provide function at computer keyboard supporting conversion of Korean in English alphabet into Hangul.

For foreign travellers using ‘Seoul Public Transportation System’ described in Item ② of A. Traffic & Transport, many different spellings come to mind when plugging in the destination (ex: Jonno, Jongro, Chonno, Chongro...) but there is no telling which is the right one so in many cases they cannot find or take time to locate the place. 

C　Other living conditions
8 Easier process to get credit card issued (continued item, some modification)

There are reports of many constraints or shorter valid period than Korean holders when foreigners wish to get credit card from banks or other issuers. We know it is essential to have review and verify financial health of the user to issue credit card. But the Korean government needs to take into account many complexities foreigners encounter, for example credit card issuer not familiar with English and thus giving insufficient details, requirement to submit more evidentiary documents than Koreans, excessively complicated review process and too short a valid period. We hope the Korean government takes actions to correct them. 
　　　　

9 Improvement of international and domestic postal service (new item)

There are some reported cases of mail, regardless it is international or domestic, not being delivered or returning to sender.

We wish to know where and how to locate any lost mail. Also we want to learn about the Korean postal authority’s policy on the delivery of international and domestic mail whose address or name is in Chinese character or alphabet instead of in Hangul.

10 Advance notice of disinfectant spraying (new item)

Local autonomous agencies in Korea are regularly spraying disinfectant to control pest with small truck or vehicle pursuant to the decree of the Ministry of Health & Welfare.  

But some visitors who were not aware of it had to endure this unpleasant experience as there wasn’t any off-limit sign at spraying area.

SJC would like to ask the Korean government to carry out this exercise at early morning not during daytime, and prewarn unprepared visitor by placing restriction sign near the affected area.

11 Strict separate collection and ban on dumping of scrapped beverage container (new item)

　　　The Act on the Promotion of Saving and Recycling of Resources in Korea requires that owners of land and building separately collect recyclable waste by each type, property and condition. 

　　　Currently, separate collection of waste at household is followed smoothly coupled with separated bins marked in English being installed at subway station. Despite these progresses, however, separate collection at the street or near vendor is not fully observed and there are even cases of illegal dumping.

　　　In light of this seriousness, we urge that the government give strong guidance and raise awareness while systematically educating and training household and school children on the need of separate collection and promoting installation of separated trash cans marked in Korean and English to ensure proper waste separation at the street or near vendor. 

Currently cash refund is made to the disposed glass bottle brought back to supermarket. We hope the Korean government could increase application of this system to cover aluminum and steel can, PP/PE bottle, (milk, juice) carton and other recyclable wastes and consider introducing benefit for those consumers who respond favorably to this call get cash refund or coupon depending on the number of bottles or containers returned.   
Before the system of collecting recyclable bottle or container is fully accepted, we advise the government, along with current local government’s waste separate collection drive, to temporarily designate local administrative bodies (including city and ward office) and large supermarket as affiliate organizations in a bid to introduce ‘money back for container collectedsystem’ and give cash etc. back to those customers who bring back fully recyclable bottle or container. This would help Korea improve living environment and embrace advanced eco-friendly change.

12 Opportunities to enjoy online service via Alien Registration number (continued item, some modification)

Korean Internet sites demanded national ID number at name checking process whenever non-Koreans wished to earn a membership at online shopping mall, media (broadcasting station or newspaper) website, bookstore or music download site. This requirement made it impossible for foreign residents in Korea without national ID to become a member and subscription was not allowed even with alien registration number. 
　　In recognition of this constraint, the Korean government in February 2002 announced a change in the number of digits of alien registration as same as that of national ID and put into effect ‘alien real-name checking system’ from July 1, 2004.

Though adoption of the system is laudable, bank, credit card issuer and other related bodies and companies must work harder to make it widely used and firmly established. Also administrator of the online site supporting subscription by alien registration number should let this function known to non-Korean speakers in English and Japanese.  

Even though there are some reported cases of website with no indication of subscription via alien registration number permitting subscription after the foreigner had submitted the number to authentification authority, this is impractical and cumbersome, diluting advantages of alien real-name checking system.  

Though there is no clause at MOCIE homepage confining those qualified as Koreans, it demands national ID whenever foreign residents try to earn subscription. Also there is no mention of this condition at English homepage.   

Also diplomat passport or official passport holders residing in Korea cannot benefit from alien real-name checking system, even if it is widely adopted, and Korean Internet service entailing subscription because they do not have alien registration number. We urge that Seoul address this information gap. 
At the end of the day, legal grounds for Internet site requiring national ID or alien registration number should be clearly explained.
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